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Summary
The UK has voted to leave the European Union
(EU). Uncertainty governs the exit process but
there is a great deal which can be gained by
understanding what is known.

●●

By analysing the potential effect of Brexit on the
regulatory landscape, financial institutions in the UK and
the rest of the EU (“rEU”) can take steps to mitigate
risk, minimize disruption and capture opportunity.

●●

By engaging with supporting the UK and EU as they
navigate the way forward financial institutions can
help shape their future operating environment.
●●

The journey begins here.
Overview
●● If the UK ceases to be an EU member it could have
significant implications for financial institutions in both
the UK and rEU.
●●

●●

●●

The extent of the impact would largely depend on
the nature of the arrangements that are put in place
between the UK and rEU to govern how institutions
in each jurisdiction will continue to access markets
on a cross-border basis. It would also depend on
the extent to which the UK maintains a regulatory
framework which is regarded as equivalent to the
EU financial services regulatory framework.
If the cross-border passporting regime or an
equivalent is not secured, financial institutions
wishing to operate in both the UK and rEU may
need to consider alternatives which could include
establishing new regulated entities on each side of
the “EU border” or evaluating whether third country
rules may be adequate for their activities.

●●

Similar issues will be faced by banks,
investment firms, insurers and intermediaries
that currently operate on the basis of EU regulations
or laws implementing EU directives.
It will also be important to the capital markets
and market infrastructures to benefit from the
continuation of arrangements that facilitate crossborder access by firms in the rEU and the UK such
as uniformity of governing laws, cross-border
insolvency recognition, and the treatment of financial
collateral to name but a few.
Firms providing investment services, financial
products or funds will need to take account of
the impact of Brexit on investment mandates and
product terms and product marketing arrangements.
Third country status may offer access options
for certain activities but generally not for retail
business – the Appendix to this note summarises
the access rights which UK financial institutions may
have to the EU under various EU financial services
regimes if the UK is treated as any other “third
country”. Typically the access permitted to “third
countries” is restricted and differs depending on the
activity, with access more commonly being allowed
for wholesale business activities.
On-going access to the UK from rEU will depend
on the UK’s regulatory response to Brexit, which
could include on-going recognition of rEU passporting
subject to appropriate caveats. If rEU firms are treated
like any other non-UK firms, on the basis of the
Regulated Activities Order, firms will need to consider
whether they are performing regulated activities in
the UK and, if so, whether there is an appropriate
exemption (such as the overseas persons exemption)
that might apply to avoid the need for UK authorisation.
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Potential impacts of Brexit
Given that the UK has voted to leave the EU, any
financial institution which utilises the current
passporting regime to conduct operations across an
EU/UK border will need to analyse how to secure
the rights required to continue doing so post-Brexit.
Given the extent to which EU law is embedded in the
regulation of financial services in the UK, Brexit will also
impact on existing UK regulations as the UK takes
measures to replicate or diverge from the current EU
law requirements.
Loss of UK influence over financial services regulatory
policy in the EU may also affect the nature of future
regulatory developments. In order to maintain
“equivalence” status, the UK may implement regulatory
equivalents of new EU laws, notwithstanding the lack of
influence over them. Recent events, such as the UK
Government / European Central Bank court case over
proposed requirements for EURO trading clearing
houses to be located within the Eurozone, demonstrate
the potential for detrimental impact on the UK’s financial
services industry where the UK is unable to influence
new measures and initiatives affecting financial
institutions wishing to conduct business in the EU.
From the perspective of the rEU, the loss of the UK’s
voice in the development of financial services legislation
may result in a different balance of views among the
remaining EU states as to the appropriate direction of
the regulatory approach.

The precise impacts of a Brexit will depend on the timing
and outcome of negotiations between rEU and the UK,
and also on the future structure of the UK’s relationships
with the rest of the world: for example, of key relevance
will be whether the UK will be included in the European
Economic Area and benefit from the arrangements in
the EU that facilitate the cross border provision of financial
services between EEA member states. An alternative
arrangement could be some form of comprehensive free
trade agreement, which would set out the terms on which
UK and rEU persons will access each others’ markets.
The process for withdrawal under Article 50 of the
relevant EU Treaty provides for a two-year period to
negotiate a Member State’s exit arrangements. It does
not expressly provide for putting in place replacement
arrangements though it is hoped by the UK government
that would also be covered before exit. If an extension
is required, and it is expected that it would be, then all
27 member states (with differing political priorities)
would need to agree to it. It is therefore worth
understanding what would apply if agreement was not
reached and the UK were to leave rEU in the absence
of the establishment of a replacement cross-border
regime – this is reflected in the current position of
financial institutions based in a “third country” under
existing EU financial services legislation. The Appendix
to this note analyses the position for “third country”
access under existing EU legislation, and shows how
UK financial institutions could be treated if they had to
rely on these provisions in their current form.
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Nature of the UK regulatory regime
It is important to understand the structure and
basis on which the financial services sector in the
UK would continue to be regulated:
●●

●●

●●

●●

Given that the Financial Conduct Authority (FCA) and
Prudential Regulation Authority (PRA) are national
regulators, there is no reason to believe that they
could not continue to perform their functions, as they
are currently defined.
To an increasing extent, UK financial services
regulation is driven by EU law. Much of the UK’s
financial services law and regulation is derived from
laws which apply across the EU. As a consequence
of Brexit, the UK Government will need to choose to
what extent the existing laws that have been
incorporated into UK law should be retained, and to
what extent the UK should adopt laws that diverge
from EU law.
Where EU law has been made by way of directive,
there will be implementing legislation in the UK that
could continue to apply, subject to any amendments
that may be necessary to acknowledge that the UK
is no longer part of a wider EU legal or regulatory
structure. Alternatively, the UK could diverge from
the requirements of the relevant directive by
amending that legislation.

●●

However, much recent financial services law has
been made by way of EU Regulation, which does
not require implementing measures in order to be
effective domestically (for example, the recent
Capital Requirements Regulation, European Market
Infrastructure Regulation, Market Abuse Regulation
and the Markets in Financial Instruments Regulation,
which supplements the MiFID II Directive). If the UK
ceases to be a member of the EU, and if it wishes to
implement provisions equivalent to those in these
Regulations, it would need to pass domestic
legislation incorporating those Regulations into law
across the UK, subject to such amendments as may
be necessary to reflect the fact that the UK is not a
member of the EU (such as, for example, the disapplication of any provisions providing rights for
cross-border provision of services; or provisions
specifying powers for EU-level bodies such as the
European Banking Authority, the European Securities
and Markets Authority and the European Insurance
and Occupational Pensions Authority).
EU directives and regulations establish the prudential
requirements to be met by most of the financial
institutions in the UK. Consequently, the basis on which
UK regulators determine what financial resources UK
financial institutions must maintain is the same as
that applied by other EU regulators for equivalent
types of institution. The UK regulators will therefore
need to determine to what extent UK financial
institutions should continue to be subject to common
prudential requirements as are other rEU entities.

Brexit Effect: Implications for Financial Services July 2016

5

Cross-border activity
Ability of financial institutions to access the rEU
from the UK and vice versa
It will be necessary to determine the basis on which UK
financial institutions will be able to offer their services
into rEU (and vice versa).
●●

●●

●●

●●

A cross-border regime could potentially operate on a
similar basis to the current EU regimes for “passporting”
by financial institutions, which facilitates the provision
of services, or the maintenance of branches, on the
other side of their respective border without
triggering a requirement for direct regulatory
authorisation in those jurisdictions.
Alternatively, there may be some form of transitional
“grandfathering” arrangement, under which crossborder arrangements that were in place prior to the
Effective Date would remain permissible following
the Effective Date (even if only until a more
formalised regime is established).
In the absence of any such cross-border regime,
financial institutions may need to obtain advice on
the legal and regulatory ‘perimeter’ in each EU state
in which a financial institution wishes to perform (or
continue to perform) business in order to identify
what activities would trigger a local authorisation
requirement and either modifying those activities to
avoid triggering the requirement, or obtaining local
authorisation in each relevant EU state.
Under some existing EU legislation, there are regimes
that facilitate access by financial institutions from
“third countries” that meet certain “equivalence”
requirements. In the absence of a formal crossborder regime between the UK and rEU, it will be
necessary to determine to what extent UK firms may
be able to access such “equivalence” regimes.
Please see the Appendix for more detail.

●●

UK institutions could consider conducting cross
border business only from subsidiaries incorporated
in an rEU state directly authorised by a rEU regulator
which could provide services into the remainder of
the rEU using EU passports, and, if it fits its
commercial objectives, then establishing back-toback arrangements between those rEU entities and
the UK entity to ensure that the economic benefit
and liabilities are passed back to the UK entity. This
would be similar to the approach taken to other
non-EU financial institutions that currently operate
branches in the UK under a direct UK authorisation.

Ability of rEU financial institutions to access
the UK
EU financial institutions would also need to consider
how they will continue to conduct business in the UK.
If they are unable to benefit from passporting arrangements
into the UK, or an “equivalence” or other regime which
the UK introduces to support cross-border business
going forward, then in order to continue to provide
services to the UK market, they may need to establish
arrangements in the UK that are directly authorised by
the UK regulators.
EU financial institutions will also need to determine the
implications under existing EU legislation of their
exposures to, or use of the services of, UK financial
institutions. For example, under the Markets in
Financial Instruments Directive (MiFID), where an EU
firm outsources portfolio management for retail clients
to a non-EEA service provider, the non-EEA provider
must be authorised in its home country and there must
be a co-operation agreement between the regulator of
the EU firm and the non-EEA provider. Alternatively, if
either or both of these conditions are not satisfied, the
EEA firm must request the non-objection of its
competent authority. This will therefore be a
consideration for rEU retail investment managers with
outsourcing arrangements with UK managers, if the UK
ceases to be in the EEA. Please see the Appendix for
more examples of such requirements.
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Implications for non-EU financial institutions
The passporting regimes under various EU directives
enable financial institutions incorporated and authorised
in an EU member state to offer their services into, or
establish branches in, other EU member states, without
requiring separate regulatory authorisations or licenses in
those member states. For example, there are passporting
regimes for banks, firms providing investment services,
insurers and insurance intermediaries.
Many non-EU financial institutions have established
regulated subsidiaries in the UK on the basis that these
passporting regimes will enable them to access the
markets of other EU jurisdictions. If the UK were to
cease to benefit from these EU passporting regimes,
non-EU owners of UK-authorised financial institutions
could consider that it would be preferable to move their
main European regulated operations to a jurisdiction
within rEU, in order that they can continue to benefit
from the passporting regimes.
Whether this is likely will depend on a range of factors,
which will differ on a case-by-case basis for each
institution, such as:
●●

●●

The relative importance to such organisations of
the UK market, compared to the wider EU market,
and whether it is sensible for the firm to retain a
regulated presence in the UK, together with an EU
regulated entity;
If replacement cross-border arrangements are
agreed which allow firms to continue to benefit from
the existing passporting regimes or substantially
similar arrangements.

Impact on market infrastructure
Regulated markets and central counterparties (CCPs) in
the EU currently benefit from a regulatory structure that
facilitates cross-border access to such market
infrastructure. Under the Markets in Financial
Instruments Directive, member states are required to
permit investment firms from other member states to
access regulated markets, central counterparties and
clearing and settlement systems established in their
territory. Member states are also restricted from
imposing unnecessary requirements on investment
firms that exercise their rights to access regulated
markets in other EU member states. Under the
European Market Infrastructure Regulation (EMIR),
CCPs authorised in any EU jurisdiction are treated as
authorised throughout the EU.
If these arrangements are no longer available following
Brexit, it will be important to determine the basis on
which financial institutions based in rEU may continue
to access UK regulated markets and CCPs. For
example, unless some form of grandfathering
arrangements established, UK CCPs will are likely to be
treated as “third country CCPs” under EMIR and will
need to apply for “recognition” under EMIR in order to
continue to be able to offer their services to financial
institutions based in the EU.
The European Market Infrastructure Regulation already
provides for a “recognition” regime for CCPs offering
their services to EU-based clearing members from
jurisdictions that are assessed by the EU as offering
“equivalent” protection to the EU regime. Provided that
the UK maintains arrangements for regulating clearing
that are consistent with the EMIR standards that
currently apply in the UK, it is difficult to see on what
grounds the European Commission could refuse to
recognise UK CCPs for the purposes of EMIR. The
rights of EU-based CCPs to provide clearing services to
UK-based clearing members will depend on whether
the UK applies a similar “recognition” approach: it
would be reasonable to assume that the UK will do so,
as the adoption of a more protectionist approach would
give justification for reciprocal restrictions applied by
the EU against UK CCPs.
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Also, prior to EMIR, the UK applied a regime for
recognising overseas CCPs. Similar considerations ought
to apply in the context of interoperability arrangements
between CCPs, given that EMIR provides for the
approval of interoperability arrangements between EU
CCPs and non-EU CCPs that are recognised under EMIR.
This all depends on the nature of the cross-border
arrangements that are put in place. The financial market
infrastructure is of critical importance to the operation of
the capital markets. It will therefore likely be a high
priority of the UK Government to establish arrangements
that preserve the ability of rEU firms to continue to
access UK regulated markets and CCPs (and vice versa).
Cross-border insurance transfers
If the UK leaves the EEA, an insurer would no longer
be able to use the existing EU-wide regimes to transfer
insurance business from the UK to either its own branches
or subsidiaries located in other member states or to
other EU insurers. Therefore, the ability of insurers to
make these transfers will become severely hampered.
Under existing UK legislation derived from the Insurance
Directives, insurers (including reinsurers) must use a
court-approved process to transfer business within the
EEA and likewise EEA insurers can transfer business
into the UK using a similar process provided for in their
home state legislation. If the UK is outside the EEA
then member states will no longer be required to allow
a transfer of business from the UK and vice versa.
In the absence of replacement arrangements being
agreed, the UK would be in the position of non-EEA
members and would have to apply to the Court in the
member state from which it is transferring business.
In the case where an insurer was seeking to transfer
business from branches in several different EU
countries the need to make multiple Court applications
in different jurisdictions will significantly increase the
time, cost and complexity of the transfers.
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Commercial Agreements
It will be necessary for financial institutions in both the UK
and rEU to consider to what extent material commercial
contracts may be affected by Brexit. For example:
●●

●●

Provisions in outsourcing and distribution
agreements that impose obligations on parties to
meet the costs of complying with applicable law and
regulation, or to implement changes to systems or
processes as a consequence of regulatory change,
will need to be reviewed to determine to what
extent they cover any changes that may be required
due to regulatory changes or having differing legal
and regulatory requirements between UK and rEU
operations; and
Distribution agreements may need to be reviewed
where they currently provide for the distribution of
financial services products in both UK and other
parts of the rEU, in order to assess whether the
potential separation of the regulatory regimes may
impact on their terms.
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Investment firms, products and funds
Depending on the exact terms of a Brexit (and assuming
that the UK would not remain in the EEA) it is likely that
the impact on UK fund managers will be significant. As much
of the relevant regulation is based on international
initiatives, Brexit would not necessarily mean that managers
will be more lightly regulated. Also we don’t know to
what extent (and when) UK implementing legislation,
for example in relation to the Alternative Investment
Fund Managers Directive (AIFMD) and the Undertakings
for Collective Investment in Transferable Securities
(UCITS) Directive, will be repealed. This means that
although the compliance burden at least initially will
remain unchanged for UK fund managers, the benefits
of the EU based regulation in the form of marketing and
management passports (which allow UK fund managers
to market to investors based in rEU and provide services
to entities in rEU and vice versa) are likely to disappear.
Also, several fund vehicles such as UCITS and European
Long Term Investment Funds (ELTIFs) must be EU
domiciled and managed by an EU-based manager,
which would prevent UK domiciles and managers for
such funds unless these are re-negotiated with the EU.
Impact on Alternative investment fund managers
Depending on exit terms, post Brexit, UK alternative
investment fund managers (AIFMs) would be treated
as non EEA AIFMs and would only be able to market
alternative investment funds (AIFs, i.e. broadly non-UCITS
funds) to EEA investors under private placement
arrangements if the member states where the investors
are based permit such marketing. Under the AIFMD, a
non EU passport may be introduced. This would allow non
EEA domiciled and managed funds to be marketed within
the EEA if the manager is authorised and certain other
conditions are met. However, at present, the introduction
(and timing) of such a non EU passport is not certain.

Impact on UCITS funds and managers based
in the UK
A Brexit would fundamentally impact UK domiciled UCITS
as these would need to be EU domiciled and self-managed
or managed by an EU management company (ManCo). As
the precise terms of a Brexit are uncertain we cannot
yet fully access whether the UK will be permitted to
remain a domicile for UCITS or ManCos. If this would
not be the case, current UK UCITS or ManCos will
have to be migrated/relocated to an EU member
state (and re-authorised) or cease being a UCITS.
Impact on investment mandates/investment
products that specify the UK as a single
investable area
Mandates in Investment Management Agreements and
investment policies in fund documentation, plus retail
investment products, will likely need to be amended to
allow for investment in rEU and UK (instead of the EU).
This will require consideration of the relevant variation
terms and is likely to require agreement of the
investors as well as regulatory notifications.
Investors will have to review their internal procedures
and investment guidelines to accommodate investment
in rEU and UK. For example, pension fund trustees may
have to amend their Statements of Investment Principles.
Impact on current investors resident in rEU
Existing funds and investment products would need
to distinguish between investors resident in rEU
and UK to allow for separate rEU and UK product
offerings. As set out above, UCITS funds may
need to be radically restructured.
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Capital Markets
The derivatives market
Brexit may impact on the derivatives markets in a
number of ways.
Impact on collateral
Prior to the Referendum, the International Monetary
Fund and the Bank of England both warned that Brexit
could have a material impact on the UK economy.
The immediate aftermath of the vote indicates that
they were correct to be concerned. Brexit has led
to financial and economic volatility, which is having
implications for the derivatives markets. Credit rating
agencies have reviewed their UK sovereign ratings
in the wake of the leave vote which may impact the
creditworthiness of counterparties with exposure to the
UK leading to the cost of credit potentially becoming
more expensive which may in turn lead to increased
collateral requirements. Continuing fluctuations or
volatility may also increase mark-to-market exposures
under existing derivatives contracts which could trigger
obligations to post additional margin. Decreases in
the value of UK posted collateral such as sterling cash
or gilts, counterparties would be required to post
additional margin to cover the exposures.
Derivatives documentation
Although it is difficult to assess the precise impact that
Brexit itself might have on derivatives documentation
given that much will depend on the terms of the Brexit
arrangements, parties should start analysing how
their derivatives documentation might be affected,
by undertaking an initial review of documentation in
order to highlight any potentially difficult clauses. Such
clauses will then need to be looked at more closely
once the detail of the arrangements which will apply on
Brexit is available. The following areas in particular will
need to be considered:
●●

bespoke termination events;

●●

standard termination events;

●●

standard events of default;

●●

bespoke events of default;

●●

references to specific EU regulations or EU territory;

●●

●●

tax provisions: these could be affected if there
is a change in the withholding tax treatment,
for example; and
governing law.

These are examined below.
Some technical amendments to documentation are
also likely to be required as well as a review of the
standard ISDA representations and agreements.
Where Brexit triggers a deterioration in creditworthiness,
there could of course be defaults or credit-related
events. It does, though, seem unlikely that Brexit of
itself would trigger an Event of Default or Termination
Event under the 1992 or 2002 ISDA Master Agreements.
It is also difficult to see how the illegality or force
majeure termination events might be triggered by Brexit.
Many OTC derivatives contracts are governed by
English law and include a submission to the jurisdiction
of the English courts, even if there are no UK
counterparties. At present, courts in all EU Member
States except Denmark apply the EU rules on governing
law embodied in Rome I and Rome II Regulations,
which determine the law applicable to contractual and
non-contractual obligations respectively (EC 593/2008
and EC 864/2007). In the event of Brexit they will
continue to do this, while English courts are expected to
follow similar or identical rules on a different legal basis,
for the sake of continuity. In most cases the results
are likely to be the same, at least where contractual
obligations are concerned.
EU regulation relating to derivative transactions
Many laws governing how the derivatives markets operate
in the EU come from EU directives and regulations. Going
forward, the UK will need to decide how much, if any, EU
law it wishes to retain in UK law post-Brexit with a range
of possibilities from a clean break through to mirroring
EU law in UK law. Where EU law has been made by
way of directive, there will be implementing legislation
in the UK that could continue to apply, subject to any
amendments that may be necessary to acknowledge that
the UK is no longer part of a wider EU legal or regulatory
structure. Alternatively, the UK could diverge from the
requirements of the relevant directive by amending that
legislation. However, much recent legislation relating
to derivatives has been made by way of EU Regulation,
which does not require implementing measures in order
to be effective domestically (for example, the recent
Capital Requirements Regulation, European Market
Infrastructure Regulation (EMIR), and the Markets in
Financial Instruments Regulation). Consideration will need
to be given as to how EU regulations that were directly
applicable such as EMIR would operate going forward.
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In light of the global nature of the derivatives market, much
of EMIR has cross-border reach and equivalency measures
and consideration will need to be given to ensuring that
the UK can still benefit from those measures. For example,
unless some form of grandfathering arrangements are
established, UK central counterparties (CCPs) are likely to
be treated as “third country CCPs” and will need to apply
for “recognition” under EMIR in order to continue to be
able to offer their services to financial institutions based in
the EU. Similarly, UK trade respositories may need to be
recognised as third-country trade repositories under EMIR
in order for market participants to continue to report their
trades to them in accordance with EMIR.
If English law becomes non-EU law, consideration will
need to be given to those requirements under certain
EU regulations that stipulate compliance by non-EU
law entities. For example, in respect of bank resolution
issues, it is possible that English-law governed contracts
would need to include a contractual recognition of bail-in
clause, given that under Article 55 of the Bank Recovery
and Resolution Directive (the BRRD) these need to be
included in every in-scope contract that is governed by
a law of a non-EEA country.
However, if, upon Brexit, the UK were to become a
European Free Trade Association (EFTA) member state
and part of the European Economic Area (EEA), certain
EU directives would still apply, such as the EU directives
on financial collateral arrangements, winding-up directives,
the BRRD and Rome I and Rome II Regulations,
which are relevant for the insolvency and choice
of law analysis on deals.
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The securitisation market
The regulatory impact of Brexit will very much depend
on the new relationship that the UK has with the EU
and much remains uncertain at this time, in particular
in respect of banks, insurers and funds passporting
outward from the UK. Of course, market participants
may start to take steps earlier to mitigate the regulatory
impact of Brexit.
EU legislation in the UK
EU legislation has been implemented into UK law in a
number of different ways. EU legislation which took the
form of an EU directive will have been implemented
into UK law by UK Acts of Parliament or UK Statutory
Instruments. EU regulations (and level 2 measures such
as regulatory and implementing technical standards), on
the other hand, are directly applicable into UK law and
will cease to have effect when the UK leaves the EU,
unless laws are passed in the UK to continue the effect
of those EU regulations.
The UK may use continuity legislation to avoid a legal
vacuum so that EU rules relating to financial services
continue to apply in the UK for the time being post
Brexit. Using this continuity approach would assist
in establishing that the UK satisfies “equivalence”
standards applicable to some potential post-Brexit
arrangements with the EU. Whether by adopting
continuity legislation or replacement regulations, the
UK, as a G20 participant, is obliged to meet the global
standards which set the overall framework for capital
markets regulation, through the Financial Stability Board
(FSB), the Basel Committee on Banking Supervision (the
BCBS) and the International Organisation of Securities
Commissions (IOSCO), even after leaving the EU.
In addition, many EU regulations (such as the Market
Abuse Directive (MAD), elements of the European
Market Infrastructure Regulation (EMIR) and the Markets
in Financial Instruments Regulation (MIFIR, which
together, with the directive is known as, MiFID II)) have
wide extra-territorial effect and will continue to apply to
UK firms irrespective of whether the UK leaves the EU.

Brexit Effect: Implications for Financial Services July 2016

New relationship
The new relationship between UK and EU could take
various forms, some of those mooted include:
●●

EEA/Single market access (e.g. Norway)

●●

Bilateral agreements (e.g. Swiss model)

●●

Free Trade Agreement (e.g. Canada)

●●

●●

Customs Union (covering goods not services)
(e.g. Turkey)
Full exit from EU and reliance on WTO rules
(default option)

Looking at the first three models these will all involve – to
a greater or lesser degree – retaining or mirroring EU laws
that apply to regulated businesses that want to be able to
use passporting or equivalent arrangements to access EU
markets which we would expect the UK Government will
seek to preserve as much as possible. For example, EEA
members must enact EU laws into their own laws.
Third country regimes allow the EU to approve
regulated entities to do business in the EU on the
basis that their local rules are “equivalent” to EU rules.
The easiest way to achieve equivalence is to enact
applicable EU laws into the country’s local law,
though that of itself may not be sufficient.
Bilateral agreements may give some more scope for
flexibility in local law but again one would expect a
degree of similarity between the local law and EU law
in respect of the relevant regulated industry.
Full exit would mean that the UK would be free to set
local rules in respect of relevant regulated industry
without concerns over equivalence although the UK
would still be obliged to satisfy its G20 commitments
referred to above. It would also, obviously, mean that
access to EU markets for those UK regulated entities
would be unlikely to be available.
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Impact on specific regulations and directives
See below some initial thoughts on the main areas
of EU law which are relevant to securitisations.
●●

●●

●●

●●

Solvency II/CRR/AIFMD/AIFMR – These regulations
currently contain due diligence and retention
requirements for insurers, banks and funds investing
in securitisations. Following Brexit these rules may
change for UK insurers, banks and funds but this will
depend on the form of the new relationship between
the UK and the EU (although liquidity considerations
may dictate that EU diligence and retention rules are
still complied with). Certain notes may be structured
to achieve “matching adjustment” treatment for
insurers for Solvency II capital requirements. These
rules could well still be relevant due to attempts
to allow for equivalence between the UK and EU
regimes and because insurers may have operations
within remaining EU countries.
Credit Rating Agency Regulations – These regulate,
among other matters, the use of credit ratings by
financial institutions in the EU and the operation of
credit rating agencies. The UK’s exit from the EU would
in all likelihood have a limited impact and the regulations
already include provision for the endorsement or
certification of non-EU rating agencies.
Prospectus Directive (PD) – UKLA approved
prospectuses may no longer be PD compliant and,
potentially, PD approved prospectuses may not be
passported into the UK. However, this is likely to
have limited impact on securitisations given the
investors will generally be qualified professional
investors and should therefore be exempt from the
requirement for a PD prospectus (albeit as qualified
investors rather than under the €100k exemption
which may be removed by PD3).
STS/Securitisation Regulation (draft) – These
contain rules which will consolidate existing rules
applying to any securitisations and new rules for
treatment of transactions as Simple, Transparent and
Standardised (STS) securitisations. To the extent that
notes are to be offered outside the UK these rules
may still be relevant, although implementation is not
expected until 2018. Certain provisions in the current
draft mean non-EU originators and SPVs will not satisfy
the requirements of STS although acceptance of third
country regimes may be considered at a later date.
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Depending on the form of relationship between the
UK and the EU following Brexit, the effect of other
EU legislation such as EMIR, MiFID II and the Bank
Recovery and Resolution Directive (the BRRD) may
also be impacted in the UK.
ECB Collateral
Eurosystem collateral eligibility is unlikely to be
available to UK originated ABS (unless the UK becomes
part of the EEA). ABS which includes residual value
risk has been excluded as Eurosystem collateral
since earlier this year. This means that in some cases
UK ABS have not qualified as Eurosystem collateral
since earlier in the year in any event (for example, UK
automotive ABS as it often includes residual value risk).
Eligible counterparties
Rating downgrades of UK banks may mean that they do
not hold the applicable ratings to act as account banks,
liquidity facility providers or swap counterparties. On
existing transactions where the most senior notes are
rated higher than such counterparties this may mean
that the relevant bank has to be replaced.
Sovereign ceiling
The sovereign ceiling is the rating level above which
local securitisations cannot be rated. It is linked to (but
can be higher than) the rating of the sovereign. In the
worst case and depending on further downgrades
of the UK’s sovereign rating, it may be that UK ABS
cannot achieve AAA ratings in the future.
Impact on UK fundamentals
It is possible that Brexit could adversely affect UK
(and European or worldwide) economic conditions.
This could trigger an increase in defaults and voluntary
terminations in respect of the underlying assets
backing transactions, and transactions where there is a
high proportion of multi-let office and retail commercial
property or buy-to-let residential properties may be
particularly exposed. The market uncertainty may
favour vanilla deals involving short dated assets such as
auto loans structured with UK issuers and deals backed
by longer dated assets looking to the private rather than
publicly placed transactions in the short term.

14

Risk factors
Risk factors will need to be updated to reflect the
outcome of the Brexit referendum and the economic,
political and regulatory uncertainty that will now
ensue for the UK. Consideration should be given
to mentioning this in non-UK deals as well.
Contractual choice of law and jurisdiction
If the UK is no longer party to Rome I English courts
are still likely to continue to recognise the choice of
other laws in commercial contracts. The position on
choice of law to govern non-contractual claims (which
is governed by Rome II) may be less clear. Courts in the
remaining EU jurisdictions will continue to recognise
the choice of English law in commercial contracts.
This is because the Rome Regulations make no basic
distinction between the laws of states inside and
outside the EU: parties are free to choose either.
Choice of jurisdiction clauses would also continue to be
recognised if post-Brexit the UK acceded to the 2005
Hague Convention on Choice of Court Agreements
as an independent contracting state. (It is already
subject to the Convention following the EU’s accession
in 2015.) This would result in reciprocal recognition
between UK and EU member states (except Denmark).
Accession of countries to the Convention is not subject
to the approval or agreement of existing signatories,
but it is also not retrospective in effect. This means that
the Convention applies only to choice of jurisdiction
agreements concluded after the Convention comes into
force in the country whose courts are identified in the
clause. The clause must also be exclusive and, with
limited exceptions, not one-sided.
Insolvency proceedings
The EU Insolvency Regulations may cease to apply.
These regulations deal with establishing the primacy
of insolvency processes in relation to companies
throughout the EU.
The UK has implemented into UK law the Model Law
of the United Nations Commission on International
Trade (UNCITRAL) on cross-border insolvency. The
Model Law aims to provide a common international
framework in which to deal more effectively with crossborder insolvencies, by enabling recognition of foreign
insolvency proceedings and allowing for co-operation
between foreign courts and foreign representatives.
Only a limited number of EU Member States have
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implemented UNICITRAL, and there is at present little
case law to indicate how the English courts will apply
the provisions of UNCITRAL as implemented in UK law.
Accordingly, even in a worse case, we consider
straight-forward securitisations could still be structured
with non-UK SPVs, although this would need to be
considered on a transaction-by-transaction basis and it may
not be the case for securitisations of some asset classes.
The EU Credit Institution Winding Up Directive may cease
to apply. This would be relevant to transactions for which
the winding-up under UK law of an originator which is a
credit institution is important for legal structuring.
Security financial collateral arrangements which
were implemented under the Financial Collateral
Arrangements (No. 2) Regulations 2003 will cease to
apply, but are likely to be re-enacted by UK domestic law.
Data protection
If data is to be passed from EU countries to the UK
as part of the securitisation consideration will have
to be given to whether EU citizen receive adequate
protection under UK law in relation to the storage and
processing of their personal data once the UK is no
longer part of the EU. If data is to be passed from the
UK to EU countries as part of the securitisation similar
considerations are likely to be relevant depending on
the requirements of UK law at that time. Such transfers
could take place because of the location of SPVs,
servicers or data trustees depending on the identity of
the data controller and data processor.
The position is complicated further by the current
process of implementing the EU General Data
Protection Regulations which will apply in EU member
states from 25 May 2018. This will impose higher
requirements on companies which process personal
data and it would in theory apply to UK companies if
the UK had not yet left the EU.
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Tax
●● Withholding on the receivables – Payments on
the underlying receivables from the UK to another
jurisdiction (including within the EU) may be subject to
withholding for UK tax. On transactions where there
are such payments we would expect the position to
have been considered already as part of the initial
advice and for these to be made gross due to the
payments not constituting interest, other exemptions,
treaty clearances or HMRC guidance. We do not
expect the position to change following Brexit.
●●

●●

●●

●●

Withholding on the notes – Many transactions will
rely on the notes being listed on a recognised stock
exchange. This allows the notes to benefit from the
“quoted eurobond” exemption so interest can be paid
gross. There is no indication that this will change and
it is a feature of UK law rather than EU law.
Double tax treaties – Subject to eligibility and, in
some cases, clearance by HMRC, double tax treaties
allow payments to be made out of the UK gross of
withholding for UK tax. These treaties are bilateral
agreements between UK and the counterparty
country. Accordingly, we do not expect the position
to change following Brexit.
VAT – There is uncertainty on VAT generally but
the most likely outcome is that the current VAT
system will be retained and changes will be gradual.
Depending on the outcome of discussions there may
be a change in VAT treatment and charges for the
services provided under the servicing agreements.
For example, the UK may apply an exemption to
servicing fees, which is an approach currently
adopted in some EU jurisdictions.
Stamp tax – The 1.5% stamp charge on issue of
notes into a clearance service has been declared
incompatible with EU law and accordingly HMRC
do not collect.
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Employment Arrangements
Financial institutions will need to consider the possible
implications of Brexit on their human resources.
Depending on the structure of the UK’s on-going
relationship with rEU, a particular issue will be possible
future restrictions on freedom of movement.
●●

●●

●●

●●

In the short term, the focus is likely to be on the impact
on rEU staff working in the UK and UK staff working
in rEU. There are no immediate changes on the status
of such staff, or on the ability of EU nationals to
exercise their right to live and work in the EU. Firms
should be alive to the need not to discriminate
against employees or prospective employees
because of the potential for future changes.
It is anticipated that any such future changes will have
a relatively limited impact on EU citizens who are
already living and working in the UK at the point of
Brexit. Either a reciprocal arrangement will be reached
to protect the rights of EU citizens in the UK and UK
citizens in rEU, or there is an argument that the Vienna
Convention will protect the acquired rights of those
exercising or accruing rights at the point of exit.
If there are restrictions on the free movement
principle going forward, a points/skills based
immigration system is likely to apply to EEA nationals,
with easier access for skilled workers. Although
UK based employers should still be able to recruit
skilled staff, there are likely to be increased costs and
administrative burdens associated with this.
Remuneration structures in the financial services
industry are regulated by EU law. This being the case,
the current rules on remuneration could in theory
be revisited following Brexit. Whether this is in fact
possible will depend on the terms on which postBrexit access to the EU financial markets can be
negotiated and, even if it is possible, whether there
is any appetite on the part of UK government and
regulators to loosen the reins in this area. One aspect
which may be more susceptible to change (if possible
under a post Brexit model) is the requirement to set
an appropriate ratio between the fixed and variable
components of total remuneration (the bonus “cap”).
The UK government fought against the introduction of
this requirement (including launching a legal challenge
to try to block its introduction). However, nothing will
change for some while yet.
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Restructuring and Insolvencies
The position with pan European restructurings and
insolvencies is no different to other matters addressed
in this note. Nothing has changed since the referendum.
Indeed, nothing will change unless and until the UK
withdraws from the EU, following the giving of an Article
50 notice. Even then, the extent and degree of any
alterations to pan European restructuring law and practice
will be subject to the outcome of any negotiations
between the UK and other EEA members.
The Credit Institutions Winding-Up Directive and the Credit
Institutions (Reorganisation and Winding-Up) Regulations
2004 will continue to govern the reorganisation and
winding up of EEA credit institutions.
EEA credit institutions will thus continue to be
reorganised or wound up in accordance with the law of
the jurisdiction where they are regulated. That process
must be recognised throughout the EEA. If the UK
becomes a member of the EEA on leaving the EU, there
should be little, if any, change to the current position.
If the UK does not join the EEA on leaving the EU,
the English legal position will also remain unchanged,
meaning that the UK would have to recognise and give
effect to any reorganisation or winding up measures
affecting an EEA credit institution and which were
applied to any branch of that credit institution, any of its
property or other assets and any of its debts or other
liabilities. However, similar action by the UK resolution
authorities in relation to a UK credit institution would
not be recognised or given effect to in the same way
by other EU Member States.
The outcome in relation to insurers will be the same
as that for credit institutions, summarised in paragraph
2.7 above, albeit in relation to a different directive and
implementing regulations.
The position will be the same for bank resolution and
recovery proceedings where the Bank Resolution and
Recovery Directive (“BRRD”) has been incorporated
into English law through amendments to the Banking
Act 2009 (“BA 2009”). As this is primary as against
secondary legislation, the BA 2009 will be unaffected
by the UK’s leaving the EU. If the UK becomes a
member of the EEA on leaving the EU, there should be
little, if any, change to the current position.

If the UK did not join the EEA on leaving the EU, the
UK would become a “third country” for the purposes
of the BRRD and EU Member States would become
“third countries” for the purposes of the BA 2009. One
of the consequences of the UK being a “third country”
is that, in accordance with Article 55 of the Directive,
financial institutions regulated in the EU which incur
liabilities under English law contracts will have to seek
the inclusion of contractual recognition of bail-in clauses
in those English law contracts.
For significant UK subsidiaries and branches of nonEEA banks, it is likely that resolution action will be led
by the resolution authority where the bank is located.
However, it may be necessary for the Bank of England
to take actions that recognise or facilitate those
resolution proceedings. Where the Bank of England
is notified that a third country resolution authority has
taken a resolution action, the objective and results of
which are comparable to the exercise of a stabilisation
option in the special resolution regime, the Bank of
England is obliged by the BA 2009 to make a “third
country instrument” which either recognises the action,
refuses to recognise it, or recognises some parts of the
action but not others.
In addition to recognising a third country resolution
action, the Bank of England may exercise one or more of
the stabilisation powers in respect of an entity or branch
in the UK of a third country banking institution in order to
support third-country resolution with a view to promoting
objectives which, in the third country, correspond to the
special resolution objectives in the BA 2009.
The Bank of England may only refuse to recognise
a third country resolution action, and instead take
independent resolution actions if appropriate, if both the
Bank of England and the Treasury are satisfied that one
or more specified conditions are met, including where
recognition would have an adverse effect on financial
stability in the UK or the action treats creditors located
or payable in the UK less favourably than creditors with
similar rights located or payable in the third country.
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Turning to individuals and to companies other than credit
institutions or insurers the EU Insolvency Regulation
(“EIR”) may cease to apply. These regulations deal
with establishing the primacy of insolvency processes
in relation to companies throughout the EU. Unless
“Brexit” negotiations result in the EIR continuing to apply,
recognition in the EU of insolvency proceedings started in
the UK is very likely only to be possible on a discretionary,
state by state, basis. Where insolvency practitioners
are appointed to the same company in different
EU jurisdictions there may be a return to the use of
insolvency protocols, the conclusion and implementation
of which can be both costly and time consuming.
The UK has implemented into UK law the Model Law
of the United Nations Commission on International
Trade (UNCITRAL) on cross-border insolvency. The
Model Law aims to provide a common international
framework in which to deal more effectively with
cross-border insolvencies, by enabling recognition
of foreign insolvency proceedings and allowing for
co-operation between foreign courts and foreign
representatives. Only a limited number of EU Member
States have implemented UNICITRAL. It is therefore
possible that insolvency practitioners appointed in EU
Member States will be able to gain recognition in the
UK, whereas recognition of insolvency proceedings
commenced in the UK would depend upon the local
recognition rules of each relevant EU jurisdiction.
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Disputes: English jurisdiction agreements and judgments
Many are wondering what impact the vote for Brexit
will have on litigation and arbitration in the UK. Will
jurisdiction agreements in favour of the UK courts
continue to be respected within the EU, and will
English judgments be enforceable throughout the EU?
How are court documents to be served in EU Member
States? And what about agreements providing for
London-seated arbitration?
On the one hand, it is, of course, far too early to say
how the negotiations between the UK and the EU will
address and settle questions of jurisdiction as between
the UK and the remaining EU Member States. It is
possible that the UK and the EU may agree that the UK
should continue to apply EU conflict of laws rules in
one form or another after Brexit takes place, negotiating
some special relationship with the EU similar to that
enjoyed by EFTA Member States. Only time will tell.
On the other, even without speculating as to what
legal relationship may ultimately come to be negotiated
between the UK and the EU, there is good reason to
believe that relatively little will change where litigation
and arbitration is concerned. This is because EU
Member States are already subject to Conventions that
will be unaffected by Brexit and that provide a global
framework for legal proceedings, ensuring cooperation
between courts in different contracting states. When
the UK comes to leave the EU, both the UK and the
remaining EU Member States will continue to be bound
by these Conventions.
The EU has submitted to the global regime on
jurisdiction and enforcement contained in the 2005
Hague Convention on Choice of Court Agreements
(the “2005 Hague Convention”). Like every other EU
Member State, except Denmark, the UK is currently
subject to the 2005 Hague Convention by virtue of its
membership of the EU. When the UK comes to leave
the EU, it will undoubtedly accede to the 2005 Hague
Convention as an independent contracting state. The
UK’s ability to do so is not dependent on the consent or
cooperation of the EU.

The 2005 Hague Convention should guarantee that
exclusive jurisdiction clauses in favour of UK courts
will continue to be respected in the EU in most civil or
commercial disputes of an international nature, and that
UK judgments can be enforced in the EU with relative
ease, whatever the outcome of the negotiations with
the EU (Articles 5 and 6). However, this will depend
in practice on the approach of courts in the EU to
the interrelation between Hague, EU and national
jurisdiction rules. The 2005 Hague Convention is
untested in this respect.
It is also worth bearing in mind that both EU and Hague
rules on jurisdiction agreements and the enforcement
of judgments are subject to exceptions and have a
defined scope. The EU rules are, for example, unclear
as to the validity of asymmetric (i.e. one-sided)
jurisdiction clauses and the 2005 Hague Convention
does not generally support them. The EU rules do not
recognise all jurisdiction agreements entered into in
employment, consumer or insurance contracts. These
are mostly outside the scope of the 2005 Hague
Convention as it operates in the EU.
Both EU and Hague rules are limited to disputes in civil
and commercial matters, with a number of specific
exceptions in addition to those just mentioned. The
Hague rules are also limited to jurisdiction agreements
concluded on or after the 2005 Hague Convention
came into force in the country where the chosen court
is located (Article 16(1)). Therefore, if the UK is no
longer subject to any EU rules at all following Brexit, it
may be appropriate, depending on the circumstances
and in the interests of greater certainty, to revisit
jurisdiction agreements which pre-date Brexit. We can
advise on whether, and when, this should be done.
Service
In most cases the question of service is likely to
be a non-issue. In English commercial contracts,
parties often allow for service on an agent within the
jurisdiction (CPR 6.11). Where it is necessary to serve
proceedings across national borders within the EU, the
Service Regulation (EC 1393/2007) currently has to be
used, but it does not make service particularly quick or
easy. In future, parties’ legal representatives will use
the 1965 Hague Service Convention instead, following
broadly similar procedures.
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Arbitration
It is, of course, worth noting that a London-seated
arbitration agreement will continue to be subject to
not only the supervision of the English courts but also
the enforcement regime under the 1958 New York
Convention. As all EU Member States are parties to
the 1958 Convention, London-seated awards would
continue to be recognised and enforced across the EU,
regardless of Brexit.
Further, the choice of London as the seat of arbitration
often goes hand in hand with the choice of English law
as the governing law. For many commercial parties,
choice of English law, and in particular, English contract
law, will be largely unaffected by the prospect of Brexit.
There is therefore no reason why London should not
continue to be a premier arbitration destination outside
of the EU in the same way as other premier arbitration
markets such as Zurich, Hong Kong and Singapore.
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How Hogan Lovells can help
Now that the UK has voted to leave the EU, clients will
need to evaluate the potential impact of Brexit on their
businesses and how their businesses would be best
structured to ensure that they are most ideally
positioned to deal with those impacts. This will enable
clients to inform and influence the debate as
negotiation of the UK’s exit from the EU develops and
progresses. Hogan Lovells’ Financial Institutions Sector
is well placed to assist its clients across the EU, and
globally, to identify and implement the most appropriate
measures to take. We have relationships with financial
service regulators across the EU and we can provide
comparative analysis on the merits, legal and practical,
of EU regulatory regimes. Our team advises all types of
financial institutions on all aspects of financial services
regulation. Examples of the types of work that we
typically perform for our clients include the following:

●●
●●

●●

●●

●●

●●

●●

●●

●●

Corporate re-structuring and re-organisations;
Establishment of new regulated entities or branches,
and applications for regulatory permissions;
Advice on regulatory processes, such as the EU
“passporting” processes;
Advice on compliance with PRA and FCA regulatory
requirements, including in relation to governance,
systems and controls and conduct of business matters;
Establishment of new outsourcing agreements or
the review and amendment of existing outsourcing
arrangements (whether intra-group or third party);
Review and amendments to distribution agreements
and / or compliance processes for the approval and
distribution of financial products;
Business transfers, including insurance or banking
business transfers;
Advice on amendments to client terms of business and
product agreements, such as investment management
agreements, investment and banking product terms,
insurance policies and fund documentation.
Guidance on how to assess the impact of potential
changes in regulatory arrangements and to engage
in the consultation and legislative process to ensure
optimum outcomes.

Hogan Lovells, July 2016
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Appendix
EU access requirements under existing legislation
for third country firms
What would be the impact on UK firms particularly
in the absence of a cross-border regime?
In this Appendix, we have set out in detail how Brexit
may affect the ability of UK financial services firms to
offer services in the rest of the European Union (“rEU”).
The Appendix provides an overview of significant items
of financial services legislation that would impact UK
firms in the event of Brexit. It is not intended to be an
exhaustive guide to firms’ legal obligations.
Various models are under discussion for the UK’s
post-Brexit relationship with the European Union. The
UK could leave the EU but remain a member of the
EEA with a status similar to Norway, Iceland or
Liechtenstein. Alternatively, like Switzerland, the UK
could join the European Free Trade Association
(“EFTA”) and set out its trading arrangements with the
EU in a series of bilateral treaties. Post-Brexit, the UK
might be outside the EEA and EFTA altogether.
The UK government has not confirmed which model it
proposes to adopt. For the purpose of this analysis, we
have assumed that the UK would not remain in the
EEA, and that the UK would therefore be a “third
country” for the purposes of EU legislation. In addition,
we have not taken into account the outcome of any
bilateral negotiations between the UK and the European
Union, which could provide for the framework for a
specific UK-EU regime in certain areas. The intention is
to identify the third country rights which can,
reasonably reliably, be expected to be available
irrespective of whether the UK and EU agree a deal
before Brexit takes effect.
Overview
●● The current framework for financial services in the
EU consists of Directives and Regulations intended
to lower and/or remove barriers to the single market
in financial services across the member states of the
EU. The EU legislation includes the Single Market
Directives, which have introduced the concept of

“passporting”. If a firm is authorised to carry on
permitted activities in one EU member state, then it
will be able to carry on those activities in any other
EU member state via its “passport”. These services
may be provided on a cross-border basis or by
establishing a branch.*
●●

●●

●●

The situation is markedly different for firms located
outside the EEA. These firms are known as “third
country” firms. A third country is a territory or country
which is not an EEA state.
Third country firms are allowed limited access to
the single market. The approach to third country
firms differs between the various Directives or
Regulations, so each piece of legislation must be
assessed individually.
Typically, the access permitted to non-EEA firms will
be restricted. It is more common to allow access for
the purposes of engaging in wholesale business (that
is, by dealing with professional clients and/or eligible
counterparties rather than retail clients). In order to
secure access, a non-EEA firm is also often required
to be domiciled in a non-EEA jurisdiction with a
regulatory framework that is deemed to be equivalent
to that of the EU. The legislation will also often require
a co-operation agreement to be in place between an
EU regulator and the relevant non-EEA regulator.

Timing
●● This Appendix provides details of the law as at the
date of this note in relation to legislation currently in
force and proposed legislation in its current draft.
It remains subject to the results of any negotiation
between the UK government and the European
Union. It is assumed that Brexit would not be
implemented until June 2018 at the earliest.
EEA membership
This Appendix also assumes that the UK would leave
the EU and not apply for membership of the non-EU
EEA group.

* 	 The Single Market Directives are currently: AIFMD, CRD IV, the
Insurance Mediation Directive, MiFID, Solvency II, the Mortgage
Credit Directive, and the UCITS IV Directive. Forthcoming Single
Market Directives include: the Insurance Distribution Directive,
UCITS V, and MiFID II.
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Banks
No passporting
Brexit is likely to have a significant impact on banks
which currently provide services into other Member
States under the passporting regime. The Capital
Requirements Directive IV (“CRD IV Directive”) does
not provide a third country regime which would allow
UK banks access to the single market after the UK
leaves the EU. If no alternative arrangements are made
in a bilateral agreement between the UK and the EU,
banks will not be able to passport into the EU, and
may have to consider changes to their group structure
in order to continue to offer services in EU Member
States. This could involve creating a subsidiary in a
Member State in order to provide banking services into
the rest of Europe. Likewise, European banks intending
to provide banking services in the UK would have to
consider establishing a UK subsidiary.
Branches in the EU
Although the CRD IV Directive does not provide a
framework for third country banks, it states that the
rules governing branches of credit institutions with a
head office in a third country should be “analogous”
in all Member States. These rules should not be more
favourable than the rules that apply to branches of
banks from another Member State.1
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Bank resolution
In addition, if the UK leaves the European Union, the
Bank Recovery and Resolution Directive (“BRRD”)
will cease to apply to UK banks. In the absence of
the BRRD, there will be no framework for the mutual
recognition of bank resolution schemes between
the UK and the EU, although the EU may choose to
enter into a bilateral agreement on bank recovery
and resolution with a post-Brexit United Kingdom.
Pending the creation of an EU-UK agreement, individual
Member States may enter into interim bilateral
agreements with the UK.3 Unless and until such an
international agreement is reached, if a UK bank fails,
national regulators in the EU would have the choice
as to whether to recognise or reject UK resolution
proceedings. For example, regulators in the EU could
reject UK resolution proceedings if they believed that
a UK bank’s resolution would impact financial stability
or that creditors (and in particular depositors) in the EU
would not receive the same treatment as creditors and
depositors with similar legal rights in the UK.4

Consequently, a third country bank wishing to set up
a branch in an EEA Member State would be subject
to authorisation by the local regulator. The branch of
the third country bank would not have passporting
rights. The CRD IV Directive states that the branch of
a third country bank can only provide services in the
Member State where it is established.2 In other words,
the branch would not be able to provide cross-border
services into another Member State, or set up a branch
in another Member State.

1

Article 47, CRD IV Directive.

3

Article 93, BRRD.

2

Recital 23, CRD IV Directive.

4

Article 95, BRRD
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Investment firms (wholesale business)
Cross-border access
From January 2018, the Markets in Financial Instruments
Directive II (“MiFID II”) will introduce a third country
regime that could apply to the UK post-Brexit. MiFID
II will permit third country investment firms to
provide services to eligible counterparties and per se
professional clients in the European Union without
having to establish a branch in a Member State.5
In order to take advantage of the MiFID II third country
regime, an investment firm from a third country would
have to be registered with the European Securities
and Markets Authority (“ESMA”). ESMA will include
a third country firm on its register if it satisfies the
following conditions:
a) the European Commission confirms that the third
country has an equivalent legal and supervisory regime;
b) the firm is authorised to provide the relevant services
in the jurisdiction of its head office, and is subject
to effective supervision and enforcement in that
jurisdiction; and
c) there is a co-operation agreement between ESMA
and the firm’s regulatory authorities.6
The European Commission will have significant
discretion in deciding whether a third country’s
regulatory framework is “’equivalent”. The Commission
would not be subject to a deadline when making an
equivalence decision, and there is no guarantee that
the Commission would deem any particular third
country to be equivalent.

5

Article 46(1), MiFIR.

6

Article 46(2), MiFIR.

Common requirements for establishment
of a branch
Where a Member State requires a firm to establish
a branch, the third country firm would be required
to submit an application to the host state regulator,
showing that the branch would be able to meet the
following criteria:
a) the third country firm is authorised in its
home jurisdiction;
b) the third country regulator has regard to anti-money
laundering and counter-terrorist financing requirements;
c) there is a co-operation agreement between the EU
regulator and the firm’s regulator;
d) it has sufficient initial capital;
e) responsible persons manage the branch;
f) the third country complies with international
standards on the exchange of information; and
g) the third country firm belongs to an investor
compensation scheme.7
Branch passport
MiFID II allows a third country investment firm which
has set up a branch in one Member State to have
access to a “branch passport” for wholesale clients.
The third country firm must be established in a third
country whose legal and supervisory framework has
been recognised as effectively “equivalent” and must
have been authorised to provide services via a branch
in a Member State.8 This would allow the firm to
provide services to eligible counterparties and per se
professional clients in other Member States without
the need for a new branch in each of those states,
provided that it properly notifies the host state regulator
by giving the information required from passporting
entities under MiFID II.9

7

Article 39(2), MiFID II Directive.

8

Article 47(3), MiFIR.

9	Article 47(3), MiFIR. The information disclosure
requirements are contained in Article 34, MiFID II Directive.
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Investment firms (retail business)
No right to provide cross-border services
There is no provision in MiFID II that allows third
country firms a right to provide cross-border services
to retail clients or retail clients who have elected
to become professional clients. This will be at the
discretion of the relevant Member State. Where a
third country firm wishes to provide services to these
categories of clients, it might be necessary to create a
branch in each member state in which the firm wishes
to provide services if the Member State considers
that it is appropriate to ensure an appropriate level of
protection for such clients.10

Appropriateness assessments for
execution-only business
In addition, where EU firms carry out non-advised
(execution-only) business in UK financial instruments
for a client, it is likely that it would have to assess
the appropriateness of that trade for its client unless
the instrument was admitted to a UK market that is
deemed to be “equivalent”.

Potential requirement to establish branch
Under MiFID II, a Member State may require that a
third country investment firm establishes a branch in
that Member State and obtains prior authorisation from
the host Member State regulatory authorities in order
to be permitted to provide services to retail clients or
opted-up professional clients.11 The third country firm
would have to comply with the general conditions for
establishing a branch as set out above.

b) an “equivalent” third country market; or

Portfolio management outsourcing
If an EU firm intended to outsource portfolio
management for retail clients to a UK investment firm
post-Brexit, then it is likely that the UK firm would have
to meet requirements proposed by the Commission
which are identical to those currently in place under
the MiFID I Implementing Directive.12 Under the
Commission’s proposed Level 2 text, when a firm
outsources portfolio management for retail clients to a
third country provider, it must ensure that the following
conditions are satisfied:

An EU firm is not required to assess appropriateness
for execution-only business in relation to shares, bonds
or other securitised debt admitted to trading on:
a) an EU regulated market;

c) a multilateral trading facility.14
Fund managers
The impact of Brexit on fund managers will depend on
the kinds of products which they offer, and whether
these are marketed into the European Union. In particular,
there is likely to be a distinction between the impact on
the sale of products for which there is no third country
regime, such as Undertakings for Collective Investments
in Transferable Securities (“UCITS”) or European
Long-Term Investment Funds (“ELTIFs”) and the sale
of products that may have a more favourable regime
for third country firms, such as alternative investment
funds (“AIFs”). However, this is subject to considerable
uncertainty because much will depend on the outcome
of bilateral negotiations between the UK and the EU
regarding potential grandfathering provisions for UCITS,
and whether the EU will remain committed to a third
country regime for AIFs.

a) the third country firm is authorised in its home
state and is subject to prudential supervision; and
b) there is a co-operation agreement between the
EU firm’s regulator and the regulator of the third
country firm.13

10	See Recital 109, MiFID II Directive.
11	Article 39(1), MIFID II Directive.
12 Article 15(1), MiFID Implementing Directive.
13 Article 32, Commission Delegated Regulation of 25 April 2016.

14 Article 25(4), MiFID II Directive
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UCITS and ELTIFs
It is likely that Brexit would have a significant impact
on UK-domiciled UCITS. The intention underlying the
EU’s legislation on UCITS was to create a class of
open-ended investment funds that could benefit from
authorisation in a single Member State to be marketed
into all of the Member States. Consequently, the UCITS
fund is consciously EU-oriented by design: the UCITS
fund itself, its management company (if any), and its
depositary must be authorised in their respective home
Member States.15

AIFs
In contrast, firms that manage AIFs may be able to
take advantage of a proposed third country passporting
regime. The Alternative Investment Fund Managers
Directive (“AIFMD”) creates the framework for a
passport for non-EU managers and for managers of
non-EU funds, to market their funds to professional
investors.17 “Professional investors” for these purposes
are professional clients as defined in MiFID. This means
that the non-EU passport under AIFMD would not be
available to firms seeking to market to retail clients.

There is no third country regime for UCITS managers,
so unless bilateral negotiations permit some form of
grandfathering rights for UK UCITS, then UK UCITS
would have to relocate or cease being UCITS. The
UCITS fund would need to be redomiciled in a Member
State and self-managed or managed by an EEA
management company, and its depository would need
to be changed to a depositary in the home Member
State of the fund.

Currently, non-EU AIFMs, and AIFMs of non-EU funds
can only market into the EEA on a private placement
basis where Member States permit this. If enacted, the
non-EU passport would allow a third country AIFM to
market an EU or non-EU AIF to investors in the EU.18

If the UCITS fund failed to make these changes, it
would no longer qualify as a UCITS and would lose
its passport to market to retail investors in the EEA.
Any marketing into the EEA would be carried out on a
private placement basis in accordance with the local
law of the relevant jurisdiction.
The UCITS regime shares its lack of provision for third
country firms with the recently created framework for
ELTIFs. ELTIFs are a category of investment vehicle
intended to encourage long-term investment in
infrastructure, but have received limited distribution
to date. There is no third country regime for ELTIFs or
managers of ELTIFs. Only EU AIFs managed by EU AIF
managers are eligible to become authorised ELTIFs.16

For example, in order to market funds which it
manages into the EU, a non-EU AIFM would have to
first identify its “Member State of reference” (broadly,
the location where its marketing activities will be
focused)19, and must seek prior authorisation from
that Member State. Authorisation will not be granted
unless it meets the following conditions (in addition to
the requirements applicable for the authorisation of an
AIFM generally):
a) the Member State of Reference is identified, along
with the proposed marketing strategy;
b) appointment of a legal representative in the Member
State, to act as the contact in that state and fulfil the
compliance function;
c) a cooperation agreement is in place between the
authorities in the third country, the Member State of
reference and the home Member State of the AIF;
d) the third country is not listed as a non-cooperative
country or territory by the Financial Action Task Force
(“FATF”);

17 See Articles 35, 39 and 40 of AIFMD.
15	Article 5, UCITS IV Directive. The UCITS fund and its depositary must
be authorised in the same Member State.
16 Article 3(2), ELTIF Regulation.

18 Recital 64, AIFMD.
19	The criteria for determining the Member State of Reference are quite
detailed and are set out in Article 37(4) of AIFMD.
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e) the third country and the Member State of reference
have an agreement for the exchange of tax
information; and
f) the third country’s laws and regulations will not
prevent effective supervision by the competent
authorities.20
The non-EU passport is still work in progress at the
European level, and the EU institutions have not yet
confirmed which third country jurisdictions will be eligible.
Very few jurisdictions have been deemed suitable.
ESMA issued its advice on the non-EU passport in
July 2015, including discussion of the six jurisdictions
considered most likely to meet the criteria: Guernsey,
Jersey, Switzerland, Singapore, Hong Kong, and the
United States.21 ESMA concluded that there were
no obstacles to extending the passport to Guernsey
or Jersey, and that Switzerland would remove any
obstacles with legislation awaiting enactment.22 ESMA
reached no definitive view on Hong Kong, Singapore
or the US because of concerns relating to competition,
regulatory issues, and lack of sufficient evidence.
The European Commission has requested that ESMA
provide more evidence on the regulatory regimes in
these jurisdictions and the expected inflow of funds
into the EU. The Commission asked ESMA to complete
its assessment of the US, Hong Kong, Singapore,
together with other jurisdictions (Japan, Canada, Isle
of Man, Cayman Islands, Bermuda and Australia) by 30
June 2016.23 ESMA has not yet issued this assessment
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For the passport to be extended to non-EU AIFMs, the
European Parliament, the Council and the Commission
would have to agree to activate the relevant provision
of the AIFM Directive through a delegated act.
Until the non-EU passport is enacted, each Member
State is permitted (though not required) to allow
non-EU AIFMs to market the funds they manage to
professional investors in that Member State, provided
that certain minimum conditions are met. Broadly,
those conditions are:
a) complying with the AIFMD provisions relating to
annual reports, disclosure to investors, regular
reporting to regulators and specific requirements
applicable to AIFMs where the funds they manage
acquire control of non-listed companies and issuers;24
b) information exchange arrangements are in place
between the competent authorities in each Member
State where the fund is marketed and the regulators
of the home country of the fund and the AIFM; and
c) neither the AIFM nor the fund is established in
a country listed as a non-cooperative country or
territory by the FATF.
Where Member States do choose to permit marketing
by non-EU managers or of non-EU funds, they are
permitted to “goldplate” the minimum requirements
set out above.
After the position has become clearer regarding
the treatment of UK UCITS and the Commission’s
commitment to the non-EU passport, fund managers
will be better able to consider whether it is necessary
to redomicile funds or fund management activity in
order to ensure continued access to European markets.

20 Article 37(7), AIFMD..
21 https://www.esma.europa.eu/sites/default/files/
library/2015/11/2015-1236_advice_to_ep-council-com_on_aifmd_
passport.pdf
22 https://www.esma.europa.eu/sites/default/files/
library/2015/11/2015-1238_esma_advises_on_extension_of_aifmd_
passport_to_non-eu_jurisdictions_0.pdf
23 https://www.esma.europa.eu/press-news/esma-news/esmapublishes-letter-european-commission-aifmd-passport

24 That is, compliance with Articles 22, 23, 24 and, where applicable,
Articles 26-30.
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Market infrastructure
Central counterparties
Brexit is likely to have a significant impact on firms
that provide clearing services into the European Union.
In addition to the possible migration of clearing in
Euro-denominated securities to Eurozone states, UK
central counterparties (“CCPs”) will become third
country CCPs unless the UK agrees a grandfathering
arrangement with the European Union
The European Market Infrastructure Regulation
(“EMIR”) provides a third country regime for CCPs.
This would require UK CCPs to apply for recognition
under EMIR in order to offer services to firms in the
EU. For a UK CCP to be recognised, it would have to
satisfy the following requirements:
a) the European Commission would have to assess that
the CCP’s jurisdiction has an equivalent regulatory
regime and that it allows reciprocal arrangements to
provide access for foreign CCPs;
b) the CCP is authorised in the third country and is
subject to effective supervision and enforcement in
that jurisdiction;
c) ESMA must enter into a co-operation agreement
with the third country firm’s regulator, and
d) the third country must have equivalent anti-money
laundering systems.25
Unlike the third country regimes under AIFMD or
MiFID II, the third country regime for CCPs is already
operational. Several jurisdictions have been deemed to
be equivalent regulatory regimes for CCPs under EMIR,
comprising Australia, Singapore, Japan, Hong Kong,
Canada, Mexico, South Africa, Switzerland, Republic of
Korea, and the United States.26
EU firms can use CCPs from these jurisdictions to
clear standardised OTC derivative trades as required by
EMIR. The CCPs remain subject to the regulation and
supervision of their home jurisdictions.
A benefit of recognition under the EMIR third country
regime is that CCPs that have been recognised under
EMIR will obtain qualifying CCP (“QCCP”) status across
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the EU under the Capital Requirements Regulation.
This means that EU banks’ exposures to these CCPs
will be subject to a lower risk weighting in calculating
their regulatory capital.
In addition, a recognised third country CCP may request
access to an EU trading venue. In order to have access,
the third country CCP would have to be recognised
under EMIR, and the European Commission would
have to confirm that the UK offers reciprocal access to
foreign CCPs.27
A third country CCP may also obtain a licence and access
rights to EU benchmarks, provided that the Commission
has confirmed that the third country offers reciprocal rights
for access to third country licences and benchmarks.28
Trading venues
Operators of multilateral trading facilities (“MTFs”) or
organised trading facilities (“OTFs”) may be permitted
to provide services to investors in the European
Union in accordance with the MiFID II third country
regime for investment firms described above. MTF
and OTF operators are included within the definition of
“investment firms” for the purposes of MiFID II, and
would in principle be able to access the EU as third
country “investment firms”.29
Regulated markets and their operators would not fall
within the definition of “investment firm”, and so it is
likely that the MiFID II third country regime would not
apply to them. Regulated markets and their operators
may therefore be required to comply with national laws
and regulations in order to provide services into the EU.
In addition, a third trading venue may request access to
an EU CCP. In order to have access, the Commission
would have to confirm that the UK’s regulatory
framework for trading venues is equivalent to the
EU’s regime, and includes reciprocal access to EU
trading venues.30 Similarly, the trading venue could
request a licence and access rights to EU benchmarks,
provided that the Commission agrees that the UK
offers reciprocal rights for access to UK licences and
benchmarks.31

27 Article 38(1), MiFIR.
28 Article 38(2), MiFIR.
25 Article 25, EMIR.

29 Article 4(1)(1), MIFID II Directive.

26 https://www.esma.europa.eu/regulation/post-trading/centralcounterparties-ccps

31 Article 38(2), MiFIR.

30 Article 38(1), MiFIR.
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Central securities depositories
The Central Securities Depository Regulation (“CSDR”)
will permit a third country central securities depository
(“CSD”) to provide CSD services into the EU through
a branch or on a cross-border basis, provided that the
CSD is recognised by ESMA.32

Benchmark administrators
A supervised EU entity cannot use a financial
benchmark from a non-EU benchmark administrator
unless the benchmark and the administrator have been
registered by ESMA.36 In order to be registered, they
must meet the following:

For a third country CSD to be recognised by ESMA, the
European Commission would have to confirm that:

a) the Commission has adopted an equivalence
decision in relation to the third country;

a) the third country has equivalent rules to the Central
Securities Depository Regulation (“CSDR”);

b) the administrator is authorised in the third country

b) the CSD is subject to effective authorisation in its
home country;
c) there must be a co-operation agreement between
ESMA and the CSD’s home regulator.33
d) (where relevant) the CSD takes necessary measures
to allow its users to comply with the national laws of
Members States.
Credit ratings agencies
EU financial institutions cannot use credit ratings from a
third country credit rating agency unless:
a) the credit rating has been endorsed by a registered
credit rating agency; or
b) the third country credit rating agency has been certified
by ESMA (which would require an equivalency decision
and a co-operation agreement to be in place).34
The Commission has already adopted equivalence
decisions in relation to a number of jurisdictions.35
Third country credit rating agencies do not have access
to the EU passporting regime and so would not be
able to provide cross-border services into the EU or
establish a branch in a Member State without prior
authorisation. UK credit rating agencies seeking access
to the European market would have to comply with
local authorisation requirements.

c) the administrator gives express consent for the use
of the benchmark in the EU; and
d) a cooperation agreement is in place.
As an interim measure until an equivalence decision
is reached, financial benchmarks from non-EU
administrators may be used if:
a) the third country benchmark administrator is
recognised. For the administrator to be recognised,
the relevant Member State regulator will have to
assess whether the compliance with the regime for
the regulation of financial benchmarks in the third
country is “equivalent” to compliance with the EU
Benchmark Regulation;37 or
b) EU benchmark administrators or supervised entities
may endorse benchmarks provided by a third country
in order for those benchmarks to be used in the EU.38
This would have an impact on UK firms that
administer financial benchmarks which are made
available to EU firms.

32 The CSDR became effective on 17 September 2014, but third country
CSDs will only be able to apply for recognition within six months
from the later of: (i) the date of entry into force of certain regulatory
technical standards (which remain outstanding), and (ii) the adoption
by the Commission of its equivalence decision (Article 69(3), CSD
Regulation).
33 Recital 34, Article 25, CSD Regulation.
34 Articles 4(3) and 5, Regulation (EC) No 1060/2009 of the European
Parliament and of the Council of 16 September 2009 on credit rating
agencies.

36 Recital 44, Article 30, Benchmark Regulation.

35 https://www.esma.europa.eu/supervision/non-eu-credit-ratingagencies

38 Article 33, Benchmark Regulation.

37 Article 32, Benchmark Regulation.
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Insurance
UK insurers currently have access to the EU
passporting regime under the Solvency II regime.
When the UK leaves the EU, it will no longer have
access to the passport, and the Directive on Solvency
II (the “Solvency II Directive”) does not provide a
general third country regime for insurance companies
or reinsurers to provide cross-border services. Unless
special arrangements are agreed between the UK and
the EU, a UK insurer or reinsurer wishing to provide
services into the EEA post-Brexit would have to set
up an authorised subsidiary or branch in each Member
State in which it intended to carry on business.
Third country undertakings that carry on insurance
business (which is not exclusively reinsurance) may apply
under Solvency II to local regulators for authorisation to
provide services via a branch in a Member State. For a UK
insurer to set up an authorised EEA branch post-Brexit
under Solvency II, it would have to:
a) be authorised in the UK for insurance business;
b) establish a branch in the Member State for which
permission is sought;
c) set up account and records in the place where the
business is managed;
d) designate a general representative for the branch;
e) meet capital requirements;
f) (where required) appoint a claims representative;
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The Solvency II Directive states that the European
Commission may deem the solvency regime of a third
country to be equivalent for the purpose of:
a) The treatment of reinsurance contracts. If the
Commission assesses that the solvency regime of
the third country is “equivalent” to that in the EU,
then reinsurance contracts concluded with third
country firms will be treated in the same way as
contracts concluded with Solvency II firms.41
b) The calculation of group solvency. Solvency II
groups that contain a non-EEA insurer or reinsurer
in an “equivalent” jurisdiction may apply to use local
rules for their solvency capital requirements.42
c) Group supervision. Where a Solvency II group
is headquartered in an “equivalent” third country
jurisdiction, EU regulators must rely on the
assessment of prudential supervision arrangements
by the third country regulator.43
There is no third country regime for firms distributing
insurance products under the Insurance Distribution
Directive (“IDD”), which will be in force from early 2018.
The IDD states that it does not apply to third country
firms except to the extent that equal treatment must
be guaranteed to all persons engaged in insurance and
reinsurance distribution in the EU.44 The cross-border
marketing and sale of insurance products and services
would be subject to local law.

g) submit a scheme of operations; and
h) meet governance requirements.39
 he Solvency II provisions on third country branches do
T
not apply to pure reinsurers. Nevertheless, a third country
reinsurer should not be given treatment that is more
favourable than the treatment given to EU reinsurers.40
UK firms may also need to consider how their business
will be affected if the UK is treated as a third country
because there are specific provisions in Solvency II
relating to how third country business will be treated.

41 Recital 89, Article 172, Solvency II Directive.
42 Article 227, Solvency II Directive.
39 Article 162(2), Solvency II Directive.

43 Article 260, Solvency II Directive.

40 Article 174, Solvency II Directive.

44 Article 1(6), Insurance Distribution Directive.
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Simplified Summary of Potential Third Country Regime Access
for different types of regulated business
Type of Business

Third Country
Cross-Border Access?

Third Country
Branch Access?

Passporting
from an EU
Branch to other
EU jurisdictions

Banks

No

Yes, if authorised by host state

No

(Deposit taking)

(CRD IV, Article 47)

Wholesale investment business

Yes (equivalence regime)

(Per se professional clients and
eligible counterparties)

(MiFIR, Article 46(1))

Retail investment business

No

Yes, if authorised by host state
(subject to equivalence regime if it
intends to passport)
(MiFID II, Article 39 and MIFIR, Article
47(3))
Yes, if branch establishment required
and permitted by host state

Yes (equivalence
regime)
(MiFIR, Article 47(3))

No

(MiFID II Directive, Article 39(1))
Solvency II insurance Companies

No

Yes, if authorised by third country
regulator and meets branch criteria

No

(Solvency II Directive, Article 162)
Funds

No

No

No

No

No

No

Funds

Potentially under non-EU passport

No

No

(AIFs)

(AIFMD)

Fund management

Potentially under non-EU passport

No

No

(AIFMs)

(AIFMD)

Central Counterparties

Yes (equivalence regime)

N/A

N/A

(Provision of services to EU
clearing members)

(EMIR, Article 25)

Central Counterparties

Yes (equivalence and
reciprocity requirements)

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A
N/A

(UCITS or ELTIFs)
Fund management
(UCITS or ELTIFs)

(Access to EU trading venues)
Exchanges
(Provision of trading platform
services to EU firms)
Exchanges

(MiFID II, Article 38(1))
Regulated markets – MiFID II third
country regime may not apply
MTF and OTF operators – MiFID II third
country regime may apply

(Access to EU CCPs)

Yes (equivalence and
reciprocity requirements)

Exchanges

Yes (reciprocity requirements)

(Access to EU benchmarks)

(MiFIR, Article 38(2))

Central Securities Depository

Yes (equivalence regime)

Yes (equivalence regime)

(Provision of CSD services to
issuers and market participants
and establishment of links
with EU CSDs)

(CSDR, Article 25)

(CSDR, Article 25)

Credit Rating Agencies

Yes (equivalence regime or
endorsement by EU CRA)

N/A

N/A

N/A

N/A

(EU financial institutions’
use of credit ratings)
Benchmark Administrators
(EU supervised entities’ use
of financial benchmark)

(MiFIR, Article 38(1))

(CRA Regulation, Articles 4(3) and 5)
Yes (equivalence regime,
endorsement
or recognition)
(Benchmark Regulation, Articles 30, 32, 33)
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